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The IRS and the “Other” Trust Account
Lawyers Can’t Afford to Ignore
by Karen Lapekas, JD, LLM

“State Bars have frequently found
that a lawyer’s failure to remit employment taxes constitutes a violation of professional rules of ethics.”

A lawyer is only as good as his
word, and his license to practice law
is only as good as his trust accounting. Month after month the last pages
of The Florida Bar News are full of
stories of lawyers being suspended or
disbarred from practicing law for failing to account for or diverting client
trust funds. The stories are consistent
reminders of the dire importance of
holding inviolate a client’s funds. Not
so frequent, however, are the reminders of the trust account many lawyers
must maintain for someone who is
not their client: the IRS.
Any lawyer who pays wages to
employees—including wages to himself—is required to collect and withhold amounts and keep such amounts
in a “special fund in trust for the
United States.” (Internal Revenue
Code § 7501(a)). Lawyers, as employers, are responsible for making either monthly or semiweekly deposits
of employment taxes. Employment
taxes include (1) employee income
tax withholdings; (2) employee FICA
tax (Social Security and Medicare)
withholdings; and (3) the employer’s
share of FICA taxes. The first two
amounts, which are withheld from an
employee’s wages, are held “in trust”
for the IRS and thus referred to as
“trust fund taxes.” Any “responsible
person” who willfully fails to collect,

truthfully account for, and pay over
trust fund taxes, or who willfully attempts to evade or defeat the tax or
payment thereof is subject to, in addition to other penalties provided by
law (e.g. criminal liability), a “trust
fund recovery penalty.” The trust fund
recovery penalty is equal to the total
amount of tax evaded or not collected,
accounted for, and paid over. “Responsible person” is not a defined term,
but is generally someone who has
authority to exercise control over a
company’s finances—regardless of
whether he did in fact exercise such
control. An employer may have several “responsible persons.” Accordingly,
an individual may be liable for the
trust fund recovery penalty regardless of whether he is a partner, associate, legal assistant, or bookkeeper.
It is not uncommon for law firms—
like any other employer—to fail to
timely remit employment taxes.
However, unlike other employers’
“responsible persons,” lawyers within the delinquent firm must consider the potential consequences
to their professional licenses. State
Bars have frequently found that a
lawyer’s failure to comply with his
employment tax obligations constitutes a violation of professional rules
of ethics.
A lawyer’s occasional inability to
timely pay income taxes may subject
him to tax penalties, but not necessarily compromise his license to practice.
This failure may be due to a lawyer’s

unforeseen financial, business, family,
or health problems. A lawyer’s failure
to pay employment taxes, however,
may implicate his fitness to practice
law. This is an understandable difference. The first is a failure to pay
a creditor; the second is a failure to
remit trust funds to a beneficiary.
A lawyer who controls, or has the
ability to control, the financial decisions of his firm should regularly
review the firm’s employment tax
obligations. It is not only a wise costsaving measure, but potentially a
career-saving measure as well.
Karen Lapekas is a Tax Attorney
with Lapekas Law, P.A. in Miami,
Florida. She focuses her practice in
IRS tax controversy defense and tax
litigation. She is a former Senior Attorney with the IRS Office of Chief
Counsel (Miami) and obtained her
LLM in taxation from the University
of Florida. She can be reached at
karen@lapekaslaw.com.
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by Damon Glisson
2015 – 16 GPSSF Section Chair
The business of practicing law is
important to all of us, and technology
is rapidly becoming the cornerstone
of the legal business. If you are practicing solo or in a small firm – and
seeking resources and CLEs that will
further your practice and increase
your tech skills – the Solo & Small
Firm Section is the place for you. The
key to success for a section that represents attorneys from vastly different
practice areas and backgrounds is to
create avenues for networking and
leadership. To meet this challenge, we
need more “new blood” and innovative
ways to recruit section members who
want to pursue active roles. As your
2015-16 section chair, it is one of my
goals to increase participation from
our far flung and diverse membership by offering new opportunities for
collegiality and advancement. We are
in the process of expanding our committees and leadership structures,
building attendance at our annual
technology conference, and offering
local chapter opportunities. There
are numerous Florida Bar issues on
which our section should represent
our membership, and I will consider

presenting any comments you may
have at our Executive Council meetings and even to include you on an
agenda for timely issues. If you have
a suggestion or wish to volunteer,
please email me at damon@glisson1.
net. I promise each message will get
a response. I welcome your ideas and
input.
Our section offers a myriad of
benefits:
− Seminars. The GPSSF Section
annually offers five outstanding
CLE programs on cutting-edge
topics that benefit solo and small
firm practitioners. The Solo &
Small Firm Technology Conference, the Florida Law Update,
an Ethics Update and an Agricultural Law seminar. We also
host out-of-state/country CLE
seminars in destinations such as
Alaska (2015) Ireland, St. Kitts
and San Francisco.
− Publications. The quarterly
LINK newsletter is full of informative articles, useful forms,
section news, practice management tips and legal news. QuickLINK is a bi-weekly e-newsletter

containing five topics in five
minutes – including tech tips –
to benefit your practice.
− Solo & Small Firm Conference. Our annual tech conference has become a can’t miss
event for solo and small firm
practitioners. Next year’s conference, “Wild, Wild Tech: Taming
the Technology Beast,” features
interactive sessions for guests to
learn about new software, hardware, gadgets and apps.
We also hope to see you at an upcoming post-EC-meeting reception.
When we’re in your area for a GPSSF
Executive Council meeting, you are
invited to join us for a cocktail reception to network with EC members
and your local colleagues. Voluntary
bar solo and small firm sections and
committees will be invited to participate in activities we are holding in
your area. This is a great opportunity
for you to meet our section’s leadership and learn more about how you
can get involved.
Thank you for the opportunity to
serve.

The Florida Law Practice LINK is prepared and published by The Florida Bar
General Practice, Solo & Small Firm Section.
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Sean Desmond, Tallahassee............................................ Secretary
Jennifer Kuyrkendall, Live Oak..................................... Treasurer
Joshua J. Hertz, Miami Lakes............................................. Editor
Ricky Libbert, Tallahassee......................... Section Administrator
Colleen Bellia, Tallahassee................................................. Layout
Statements or expressions of opinion or comments appearing herein are those
of the editor and contributors and not of The Florida Bar or the Section.
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Visit the Section’s website at

www.gpssf.org

The Florida Bar Continuing Legal Education Committee, the General Practice,
Solo & Small Firm Section, the Environmental & Land Use Law Section, and
the Agricultural Law Committee present

Agricultural Law Update 2015
COURSE CLASSIFICATION: INTERMEDIATE LEVEL

Footb
Weeke all
nd!

Live Presentation: Friday, November 20, 2015
Florida Farm Bureau Federation Building • 5700 SW 34th Street
Gainesville, FL • 352-374-1504

Course No. 2012R

CLE CREDITS

7:30 a.m. – 8:00 a.m.
Late Registration

CLER PROGRAM
(Max. Credit: 5.0 hours)
General: 5.0 hours Ethics: 1.0 hour

8:00 a.m. – 8:35 a.m.
Welcome
Michael T. Olexa, Professor and Director, UF/IFAS
Center For Agricultural and Natural Resource Law,
Gainesville
John Hoblick, President and CEO, FFBF, Gainesville
Jack Payne, Senior Vice-President for Agriculture and
Natural Resources, UF/IFAS, Gainesville
Damon C. Glisson, Chair General Practice, Solo and
Small Firm Section, Apollo Beach

CERTIFICATION PROGRAM
(Max. Credit: 5.0 hours)
City, County & Local Government: 5.0 hours
Seminar credit may be applied to satisfy CLER / Certification requirements in the amounts specified above, not to exceed the maximum
credit. See the CLE link at www.floridabar.org for more information.
Prior to your CLER reporting date (located on the mailing label of your
Florida Bar News or available in your CLE record on-line) you will be
sent a Reporting Affidavit if you have not completed your required
hours (must be returned by your CLER reporting date).

8:35 a.m. – 9:25 a.m.
Tax and Succession Planning for Agricultural
Businesses
Michael D. Minton, Ft. Pierce
Dana M. Apfelbaum, Ft. Pierce

GENERAL PRACTICE, SOLO & SMALL FIRM
SECTION
Damon C. Glisson, Apollo Beach — Chair
Jennifer Dietz, Tampa — Chair-elect
Kimberly Menchion, Tallahassee — CLE Chair

9:25 a.m. – 10:15 a.m.
Employment Laws Affecting Farm Operations
Michael G. Prendergast, Jacksonville

ENVIRONMENTAL & LAND USE LAW SECTION
Carl Eldred, Tallahassee — Chair
Vivien Monaco, Orlando — Chair-elect

10:15 a.m. – 10:30 a.m.
Break

AGRICULTURAL LAW COMMITTEE
Michael T. Olexa, Gainesville — Chair

10:30 a.m. – 11:20 a.m.
Ethics of Real Estate Practice in Farm Land Sales
Eugene E. Shuey, Gainesville

CLE COMMITTEE
Patrick L. “Booter” Imhof, Tallahassee, Chair
Terry L. Hill, Director, Programs Division

11:20 a.m. – 12:10 p.m.
Amendment One: The Water and Land
Conservation Initiative
Stan Bronson, West Palm Beach

FACULTY & STEERING COMMITTEE
Michael T. Olexa, Gainesville — Program Co-Chair
Sidney F. Ansbacher, St. Augustine — Program Co-Chair
Dana M. Apfelbaum, Ft. Pierce
Adam Basford, Gainesville
Stan Bronson, West Palm Beach
Michael D. Minton, Ft. Pierce
Michael G. Prendergast, Jacksonville
Eugene E. Shuey, Gainesville

12:10 p.m. – 1:00 p.m.
Agricultural Legislative Update
Adam Basford, Gainesville
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REFUND POLICY: A $25 service fee applies to all requests for refunds. Requests must be in writing and postmarked no later than two
business days following the live course presentation or receipt of product. Registration fees are non-transferrable, unless transferred
to a colleague registering at the same price paid.

Register me for the “Agricultural Law Update 2015” Seminar
ONE LOCATION: (094) FLORIDA FARM BUREAU, GAINESVILLE (FRIDAY, NOVEMBER 20, 2015)
TO REGISTER OR ORDER AUDIO CD, DVD, OR COURSE BOOKS BY MAIL, SEND THIS FORM TO The Florida Bar, Order Entry
Department, 651 E. Jefferson Street, Tallahassee, FL 32399-2300 with a check in the appropriate amount payable to The Florida Bar
or credit card information filled in below. If you have questions, call 850/561-5831. ON-SITE REGISTRATION, ADD $25.00. On-site
registration is by check only.
Name__________________________________________________________________ Florida Bar #________________________
Address______________________________________________________________ Phone: (   )________________________

*

City/State/Zip_____________________________________________ E-mail ___________________________________________
*E-mail address is required to receive electronic course material and will only be used for this order.

RDL: Course No. 2012R

ELECTRONIC COURSE MATERIAL NOTICE: Florida Bar CLE Courses feature electronic course materials for all live presentations, live webcasts, webinars,
teleseminars, audio CDs and video DVDs. This searchable electronic material can be downloaded and printed and is available via e-mail several days in
advance of the live presentation or thereafter for purchased products. Effective July 1, 2010.

REGISTRATION FEE (CHECK ONE):





Member of the Environmental & Land Use Law Section or the General Practice, Solo & Small Firm Section: $140
Non-section member: $175
Full-time law college faculty or full-time law student: $95
Persons attending under the policy of fee waivers: $0
Members of The Florida Bar who are Supreme Court, Federal, DCA, circuit judges, county judges, magistrates, judges of compensation claims, full-time administrative law
judges, and court appointed hearing officers, or full-time legal aid attorneys for programs directly related to their client practice are eligible upon written request and personal
use only, complimentary admission to any live CLE Committee sponsored course. Not applicable to webcast. (We reserve the right to verify employment.)

METHOD OF PAYMENT (CHECK ONE):
 Check enclosed made payable to The Florida Bar
 Credit Card (Fax to 850/561-9413; Email to registrations@flabar.org)
 MASTERCARD  VISA  DISCOVER  AMEX       Exp. Date: ____/____ (MO./YR.)
Signature:_________________________________________________________________________________________________
Name on Card:______________________________________________ Billing Zip Code:__________________________________
Card No.__________________________________________________________________________________________________

 Please check here if you have a disability that may require special attention or services. To ensure availability of appropriate
accommodations, attach a general description of your needs. We will contact you for further coordination.




Enclosed is my separate check in the amount of $40 to join the Environmental & Land Use Law Section. Membership expires June 30, 2016.
Enclosed is my separate check in the amount of $35 to join the General Practice, Solo & Small Firm Section. Membership expires June 30, 2016.

COURSE BOOK — AUDIO CD — DVD – ON-LINE — PUBLICATIONS
Private recording of this program is not permitted. Delivery time is 4 to 6 weeks after 11/20/15. TO ORDER AUDIO CD / DVD OR
COURSE BOOKS, fill out the order form above, including a street address for delivery. Please add sales tax. Those eligible for the above
mentioned fee waiver may order a complimentary audio CD in lieu of live attendance upon written request and for personal use only.
Please include sales tax unless ordering party is tax-exempt or a nonresident of Florida. If tax exempt, include documentation with the
order form.

❑ COURSE BOOK ONLY (2012M)
Cost $65 plus tax
(Certification/CLER credit is not awarded
for the purchase of the course book only.)

+ TAX $______

TOTAL $ _______

❑ AUDIO CD

(2012C)
(includes Electronic Course Material)
$140 plus tax (section member)
$175 plus tax (non-section member)
+ TAX $______
TOTAL $ _______

❑ DVD

(2012D)
(includes Electronic Course Material)
$250 plus tax (section member)
$285 plus tax (non-section member)
+ TAX $______
TOTAL $ _______

Related Florida Bar Publications can be found at http://www.lexisnexis.com/shop/flabar/default.page
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The Friendly and “Un”Friendly Nature of
Social Media in Law Practice
Ten years ago social media was
practically non-existent.1 Today, everywhere you turn people have their
heads buried in their phones or computers scrolling through social sites.
It is addictive.2 Social media has become an instrumental tool for businesses and consumers alike.3 It is an
innovative way to reach segments of
the population that were previously
not easily accessible. In particular,
social media use can be an inexpensive way for attorneys to market their
firms and quickly communicate with
clients.4 However, social media has
the potential to lead an attorney
down the road of malpractice suits
and bar grievances. It is extremely
important for lawyers to take the
necessary precautions to avoid issues
such as inadvertent disclosures of
confidential information, the unauthorized practice of law, and the creation of unintended attorney-client
relationships to avoid the filing of
malpractice suits. Lawyers are under
a microscope 24 hours per day, 7 days
per week, and need to be conscious
of the Model Rules of Professional
Conduct at all times. This paper will
discuss the friendly, and un-friendly
consequences associated with social
media use and introduce lawyers to
methods that will help them remain
ethical, maintain the integrity of the
profession and prevent lawsuits or
bar discipline.
Part I of this paper will define
social media. In addition, this section will discuss various social media
sites including, but not limited to,
those tailored specifically to the legal
profession. Part II of this paper will
outline the advantages and disadvantages associated with law firms’
social media usage. Part III discusses
ways to avoid legal malpractice and
the types of disciplinary action that
can be taken if an attorney violates
the rules of ethics while using social media. Part IV of this paper will
provide ways to use social media as
an end to achieve the means of increasing firm’s marketability without

negatively impacting the law practice. Part V will conclude this paper.
I. WHAT IS SOCIAL MEDIA?!
According to Webster’s Dictionary,
the first known use of social media
was in 2004.5 Social media is defined
as “forms of electronic communications (as Websites for social networking and micro blogging) through
which users create online communities to share information, ideas,
personal messages, and other content
(as videos).” 6 The Law Dictionary
refers to social media as “[a]ny cell
phone or internet based tools and applications that are used to share and
distribute information.”7 Additionally,
social media can be defined as “a social instrument of communication.”8
Social media gives individuals an opportunity to form relationships based
on personal interest, mutual friends,
academics, and business sectors.9
There are a variety of social media
websites.10 Some focus on building
personal relationships, while others focus on building business relationships and provide information
specific to various professions.11 For
instance, one of the most popular
social media sites, Facebook, is a
place to communicate with friends
and family by sharing photos and
comments. 12 Facebook has certain
features that allow individuals to
hold private chats, post to the walls
of friends, create support groups, and
business pages, which in turn enables an individual to use the site to
market their business.13 Facebook’s
audience includes a multitude of
individuals from all walks of life.14
Other popular social sites are Instagram and Twitter. Instagram15
allows users to share photos, while
Twitter16 has the capacity to allow a
person to consistently post what are
called “Tweets”17 every second of the
day, non-stop. Aside from social media
sites that are frequented by persons
based on their personal interests,
there are sites like LinkedIn that are
5

focused on networking and building
business relationships.18 In addition
to the social sites previously mentioned, there are websites and blogs19
that cater to the needs of those in
search of legal advice, such as, Avvo,20
Defending People,21 and Technology
& Marketing Law Blog.22 These law
specific social media platforms help
lawyers attract potential clients and
display their legal knowledge.23
II. FRIENDLY OR NOT SO MUCH
There are many reasons to love
social media. On the flip side, there
are just as many reasons to hate
it. But at the end of the day, people
seem to be unable to function without
social media, which is a benefit for
attorneys knowledgeable in the use
of social media sites. It is in the best
interest of every attorney to take full
advantage of opportunities provided
by social media use. Nevertheless, it
is also in an attorney’s best interest
to identify the potential pitfalls presented by social media interaction.
A. SOCIAL MEDIA ADVANTAGES
		 a. Inexpensive Marketing
Tool
			 Social media is an alternative to law firms’ traditional way of
marketing.24 It is a cost effective way
for firms to reduce their expenditures,25 especially since most social
media sites are completely free.26 The
Model Rules of Professional Conduct
(“MRPC”) permits firms to advertise their services via social media.27
In addition, the MRPC authorizes
spending a reasonable amount on
advertisements.28 There are however
limitations on the context of statements a lawyer can make both on and
off social media.29 For example, a lawyer must refrain from making false
or misleading statements.30 Lawyers
who deviate from this rule run the
risk of increasing the likelihood of
continued, next page
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discipline from their state bar, as
well as potential law suits from disgruntled clients. One caveat to using
social media for marketing and advertising is the possible solicitation
violations.31 Lawyers are prohibited
from directly soliciting employment
via social media, if the lawyer seeks
pecuniary gain, or the prospective client has told the lawyer not to contact
her.32 However, a lawyer could avoid
ethical violations by waiting thirty
(30) days after a person is involved
in an accident to solicit employment,
or the lawyer can wait for a referral.33
If the lawyer fails to follow the MRPC
she can be disciplined.34
		 b. Break the Ice
			 Social media is an avenue
that has the potential to break the ice
and make the initial in person attorney client contact pleasant.35 Opening
up to a complete stranger can sometimes be awkward, especially during
a time when a person is experiencing
turmoil. An attorney’s social media
account allows a potential client to
gauge the attorney and can eliminate
nerves.36 It presents the lawyer as
approachable and human. Perhaps
lawyers simply based on their line
of work intimidate some prospective
clients. A social media account has
the potential to eradicate this notion,
which can be helpful to both the client
and the lawyer.37 Social media serves
the purpose of easing the anxiety of
clients.38
		 c. Recover the Discoverable
A competent lawyer should exhaust
all resources when representing a
client, including information on social
media.39 There is an overwhelming
amount of discoverable evidence on
Facebook, Instagram and Twitter.40
Lawyers who do not use social media
to research run the risk of committing
malpractice.41 Social media has made
it easy for lawyers to investigate the
activities of their clients, opposing
parties, jurors, and witnesses.42 For
instance, a California prosecutor was
able to obtain a jail sentence rather
than probation for a woman convicted
in a drunk driving accident that killed

her passenger when information from
her social media account was presented to the judge and showed her
party lifestyle.43 The MRPC requires
an attorney to competently represent
clients.44 In addition to malpractice,
a lawyer runs the risk of being found
incompetent per the MRPC if all
available avenues including social
media are not being used to gather
crucial information.45
B. SOCIAL MEDIA DISADVANTAGES
		 a. Keeping It Confidential
			 The simplicity and accessibility of social media makes it an attractive way to communicate with clients. Phone calls and office visits can
sometimes last longer than intended.
But, with the advent of social media,
a lawyer can send a quick email to a
client, which saves the client money
and the lawyer time. However, there
is a downfall to using social media as
opposed to the more conventional way
of attorney-client communication.46
Once a message is sent there is practically no way to intercept it before
it reaches the recipient. Lawyers are
humans and humans make mistakes.
Social media has the tendency to increase missteps. For example, a lawyer
can inadvertently post confidential
information to the Facebook wall of a
client instead of in their inbox, or disclose privileged information without
the client’s consent.47 The inevitable
happened in Illinois. An Illinois public
defender betrayed client confidence
and revealed identifiable confidential
information about the case on her
blog.48 She also made the mistake of
bad mouthing two judges.49 This lawyer lost her job and was suspended
from the bar for 3 months.50 Of course,
a client can also post confidential information on their social media sites
and risk waiving the attorney-client
privilege.51 As such, it is of vital importance that an attorney advises
clients on the potential of accidentally
harming their case through the use of
social media. Nonetheless, the benefits
of social media outweigh its shortcomings, which can be reduced if proper
care is taken.
		 b. Creation of AttorneyClient Relationship
Attorneys should be cautious of
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forming unintended attorney-client
relationships through social media.
Social media, in particular “blawg”52
websites, makes it extremely likely
for attorneys to form unintended client relationships.53 Attorney-client
relationships can be formed when
an attorney begins to answer specific
legal questions of blawg followers,
which could lead a reasonable person
in the follower’s position to believe the
attorney represents them.54 The same
can happen on Facebook, YouTube,
or Instagram. One would presume
an attorney-client relationship is not
formed until the attorney agrees to
the representation.55 This is not necessarily accurate. An attorney-client
relationship is formed when “[t]here
is a mutual understanding that the
client is going to confide in the attorney and the attorney is going to
listen.”56 It is the sole responsibility
of the attorney to either decline or
accept representation of a potential
client.57 Failure to do so can result
in unintentionally creating an attorney-client relationship. Equally
important, speaking with individuals
via social media has the potential to
disqualify a whole firm from representing a client because of conflicts of
interest.58 Moreover, this includes the
destruction of relationships a lawyer
or firm has with a current or past client. Another pitfall is obtaining confidential information from a person
who a lawyer cannot represent due
to conflicts.59 Further, lawyers place
themselves at risk of malpractice if
they lead a person to believe he or she
represents them.60 Lawyers must be
cautions when providing legal advice
on social media.61
		 c. Blurred Lines
Lines can become blurry62 when an
attorney offers legal advice to someone via social media without fully assessing the situation.63 Social media
easily allows attorneys to connect
with individuals in every state and all
over the world. What may be sound
advice for a person in one state may
be the complete opposite in another
state or even another country.64 Detrimental outcomes may occur if someone from another state relies on information given to them by an attorney
who knows nothing about the laws
in their states and is not authorized
continued, next page
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to provide advice in their state. The
MRPC forbids an attorney from engaging in the unauthorized practice
of law.65 Simply communicating with
a client in another state places an
attorney in jeopardy of being disciplined.66 There really is no way to get
around the unauthorized practice of
law in a state, unless local counsel is
engaged or permission is given by the
state for the lawyer to practice law
there temporarily,67 but if the lawyer
plans to practice in that state often it
is best to get licensed there.
III. AVOIDING MALPRACTICE
& DISCIPLINE
The potential negative implications of using social media in a way
that is contrary to the MRPC can
be serious. 68 A lawyer is required
to engage in conduct that reflects
positively on the profession and any
illegal, dishonest, fraudulent or deceitful behavior is forbidden.69 Attorneys should remain cautious. It
is imperative to maintain the integrity of the profession in addition to
promoting one’s own law practice. A
lawyer is not exempt from the MRPC
when using social media. Furthermore, a lawyer is obligated to report
misconduct she observes on social
media.70 Failure to do so is a violation of the MRPC.71 It would not be
wise for lawyers to post themselves

participating in negative activity, as
this would reflect negatively on the
profession. At a minimum, a lawyer
can be reprimanded. The Florida Bar
reprimanded a lawyer after he wrote
a blog about a judge’s mistreatment
of lawyers and her unreasonable rulings.72 Lawyers can also be placed on
probation or suspended.73 Even worse
an attorney could be disbarred.74 Nevertheless, malpractice and discipline
can be avoided by obeying the MRPC.
IV. THE MORE YOU KNOW, THE
MORE YOU OWE: RECOMMENDATIONS
The public has a somewhat cynical
view of lawyers.75 Social media is a
forum with the capacity to promote
individual law practices while maintaining and promoting the integrity
of the legal profession. First and foremost, lawyers must be aware of the
rules and limitations that apply to
social media usage. In addition, a
lawyer is prohibited from doing indirectly what she cannot do directly. For
example, a lawyer cannot befriend
or communicate with jurors in person, which in turn means she cannot
friend and communicate with jurors
via social media.76 It is difficult to
sometimes determine when a lawyer
has crossed the line because there are
no specific MRPC dealing with social
media use.
At all cost a lawyer should have a
duty to keep abreast of updates to the
MRPC because they are doing their
clients a disservice if they do not.

Lawyers should consider creating a
social media team devoted to monitoring proposed and adopted ethics
rules to ensure they are aware of
changes made to the MRPC. It would
also be beneficial to host social media
etiquette seminars within the firm to
educate all staff members. Ultimately
an attorney is responsible for the actions of their subordinates.77 These
seminars can highlight the importance of not speaking of cases outside
of the law firm. Confidential information could be unintentionally exposed
to a third party if they have access to
an employee’s, social media account.
Therefore, it is in employee’s best interest to refrain from communicating
firm business on social media unless
they are positive their work area is
secure. If by chance a lawyer learns
one of their subordinates has exposed
confidential information on social
media, the lawyer should act with
reasonable diligence and promptness
to remedy the harm. It may be necessary for the lawyer to terminate the
employee who released the confidential information. Also, the firm should
keep clients well-informed of what
has transpired.78 Notably, clients are
just as likely to reveal confidential
information as firm employees.79
Thus, it is wise for lawyers to educate their clients on social media
usage when litigation is pending.80
Likewise, it is imperative that lawyers act with extreme cautiousness
when advising clients on social media
usage, as one mistake can be costly.
continued, next page
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A Virginia lawyer learned the hard
way.81 In Allied Concrete Co. v. Lester, 736 S.E.2d 699 (Va. 2013), 82 a
lawyer along with his client received
hefty sanctions for removing content from the client’s social media
page. 83 Another Virginia attorney
was suspended for five (5) years after advising a client to clean their
Facebook page up, which resulted
in the removal of information that
was requested by opposing counsel.84
The Florida Bar Ethics Committee
does not forbid advising clients on
social media usage, it does however
caution on destroying evidence.85 So
long as a lawyer preserves social
media evidence in the same manner
as print evidence there will be no issues.86 Privacy settings are not the
enemy, but destruction of evidence
is. Therefore, lawyers should make
it a priority to advise their clients
on social media use during their
initial meeting because failure to do
so calls into question the lawyer’s
competency.87 Social media use can
seem complex when legal aspects are
considered. But as lawyers begin to
peel away the layers by educating
themselves on legal ethics as it pertains to social media the complexity
disappears.
Furthermore, lawyers must remember when using social media
in their capacity as counselor and
advisor they cannot interact with
“friends”88 in the same manner they
did before being licensed. Almost every person on a lawyer’s social media
account is a potential client, which
presents potential conflict issues.
Lawyers can rid themselves of conflict89 issues by taking a few moments
to run potential clients through a
conflict check before they respond to
any legal inquiries. A lawyer could
sever ties with current clients and
prevent their firm from representing
attractive clients in the future due to
conflicts. Lawyers can use the mutual
friend features on social media sites
as a way to perform conflict checks
in conjunction with running a search
through their firm’s database.90 Simple awareness can prevent an attorney from experiencing conflict of
interest issues.

V. CONCLUSION
Social media should be viewed as
a way to enhance the overall performance of a law firm while remaining ethical, representing clients, and
avoiding legal malpractice. It is hard
to imagine life without social media
and social media will probably never
disappear. The legal issues we see today will probably be minute compared
to the issues that will arise in the
years to come as technology continues
to progress. The law is exacting and
ever changing. It is the primary responsibility of lawyers to stay current
on new laws. Initially social media is
friendly, it only becomes unfriendly
when a lawyer defies all rules of ethics and disregards the integrity of the
profession. Others will not respect
lawyers if they do not show respect
for their own niche. Blocking social
media out of law practice is not the
answer, embracing it with restraints
may suffice. Though rules limit what
a lawyer can and cannot do, social
media is still necessary for lawyers
to adequately represent their clients
and market their firms.
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